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TORT LIABILITY FOR DEPRIVING THE PLAINTIFF, THROUGH FALSE 
REPRESENTATIONS, OF AN EXPECTED INHERITANCE. 

A case recently decided by the Supreme Court of Connecticut 
suggests an interesting question on which there is little direct 
authority. In an action for damages, the complaint alleged in 
substance that the defendants, with intent to deprive the plaintiff 
of any share in his father's estate, made false representations 
to the father, since deceased, in regard to the plaintiff's sanity, 
and thereby obtained from the father transfers of certain prop- 
erty in which the plaintiff would otherwise have shared by 
inheritance. A demurrer was sustained on the ground that the 
plaintiff had no legal interest in the property transferred and so 
suffered no legal wrong. Hall v. Hall (1917) 91 Conn. 514. 
The only authorities cited by the court in support of the decision 
were cases holding that the law of fraudulent conveyances pro- 
tects only creditors and those to whom the grantor owed a duty. 1 
But neither the plaintiff's lack of legal interest in the property 
nor the authority of the cases cited would seem to be conclusive. 
There are cases, of course, where liability results from a clear 
infraction of the plaintiff's legal right, regardless of the moral 
innocence of the defendant, as in trespass to real estate; and 
there would seem to be cases also where the defendant's conduct 
is so completely privileged that no degree of improper motive 
or moral guilt on his part can impose a civil liability; 2 but the 
law is coming more and more to recognize an intermediate class 
in which both right and privilege are purely relative, and liability 
may depend either on the motives of the defendant's action, or 
on the character of the means employed. Thus liability has been 
imposed where the defendant established a rival shop or business 
solely for the purpose of ruining the plaintiff's business ; 3 where 
false but not defamatory statements or implications were em- 
ployed with intent to injure the plaintiff ; 4 and even where truth 
was spoken with intent to injure. 6 In. the ordinary case of 
fraudulent conveyance, the wrong, if any, which vitiates the 

1 Ullrich v. Ullrich (1897) 68 Conn. 580, 37 Atl. 393; Harris v. Spencer 
(1898) 71 Conn. 233, 41 Atl. 773- See, in accord, Tyler v. Tyler (1888) 
126 111. 525, 21 N. E. 616; 12 R. C. L. 400. 

* See James Barr Ames, How far an Act may be a Tort because of the 
Wrongful Motive of the Actor (1005) 18 Hahv. L. Rev. 411. See also 
Oliver Wendell Holmes, Privilege, Malice and Intent (1894) 8 Harv. L. 
Rev. 1. 

"Dunshee v. Standard Oil Co. (1911) 152 la. 618, 132 N. W. 371 ; Tuttle 
v. Buck (1909) 107 Minn. 145, 119 N. W. 946. 

'Morasse v. Brochu (1890) isi Mass. 567, 25 N. E. 74; Davis v. New 
England Ry. Pub. Co. (1909) 203 Mass. 470, 89 N. E. 565; Ratcliffe v. 
Evans [1892] 2 Q. B. 524. 

'Huskie v. Griffin (1909) 75 N. H. 345^74 Atl. 595. 
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transfer, is committed by the grantor, and in the absence of debt, 
contract or similar obligation, the transfer by a grantor of his 
own property may well be regarded as a case of absolute 
privilege ; but it by no means follows that third persons, having 
no similar privilege, can lawfully interfere to the prejudice of 
another. Improper motives or fraudulent means might well 
make such conduct actionable. 

To the objection that no legal right of the plaintiff was 
violated, which was apparently regarded as decisive in the 
principal case, and in a similar case in New York, 6 it might be 
answered that a mere expectation of benefit has often been pro- 
tected against wilful and unjustifiable interference. 7 Perhaps 
the most familiar example is found in strike cases where no 
contract of employment is violated. 8 The Connecticut court very 
recently made liability in such a case depend on motive. 9 Thus 
the analogies of the law would seem to support the view that 
an action might lie for depriving the plaintiff, either fraudulently, 
or wilfully and without justification, of an expected inheritance ; 
and there is a dictum in a well-considered Massachusetts case 
presenting similar facts which strongly supports this view. 10 

But if damages are to be allowed for the loss of an expected 
benefit, it should at least appear as reasonably certain that the 
expected benefit would have been received if the defendant had 
not interfered, and this is where the real difficulty in such cases 
is found. 11 Accordingly in the Massachusetts case above referred 
to, 12 where the defendant was charged with fraudulently pre- 



"Hutchins v. Hutchins (1845. N. Y. Sup. Ct.) 7 Hill 104. 

T See cases above cited and Keble v. Hickeringill (1809) 11 East, 574! 
Kiernan v. Metropolitan Const. Co. (1898) 170 Mass. 378, 49 N. E. 648; 
Hutton v. Waiters- (1915) 132 Tenn. 527, 179 S. W. 134, L- R- A. 1916 B, 

1 'Booth v. Burgess (1906) 72 N. J. Eq. 181, 65 Atl. 226; Wilson v. Hey 
(1908) 232 111. 389, 83 N. E. 928. _ 

• Cohn & Roth Electric Co. v. Bricklayers', etc., Unton (1917. Conn.) 

101 Atl. 659. 

"Lewis v. Corbin (1907) 195 Mass. 520, 81 N. E. 248. See also dictum 
in Murphy v. Mitchell (1917, N. D. N. Y.) 245 Fed. 219. Cf. Duhn v. 
Bailey (1916) 172 N. C. 608, 00 S. E. 689, where action was allowed for 
mutilating a will containing a legacy to the plaintiff, and so preventing 
probate of the will. 

11 The opinion in the principal case looks momentarily in this direction, 
by emphasizing the fact that the grantor is not alleged to have been 
mentally incapable of an intelligent disposition of his property at the time 
of the transfers in question ; but this is made a reason for the conclusion 
that he had a legal right to convey, rather than for the inference that even 
without the defendant's interference he might not in fact have left the 
property to descend to the plaintiff. 

" Lewis v. Corbin, supra. 
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venting the proper execution by a third person of a codicil in 
the plaintiff's favor, a demurrer was sustained because it was 
not clearly stated that the testator's intention of benefiting 
the plaintiff, as manifested in the invalid codicil, continued 
unchanged until the death of the testator. The principal case 
might well have been decided on a similar ground. It appeared 
that the plaintiff's father, subsequent to the transfers complained 
of, had executed a will of his remaining property in favor of 
the defendants, and the will had been probated; and though 
there were also charges of fraud in inducing the execution of 
this will, and of lack of testamentary capacity, the court properly 
held, on that aspect of the case, that the probate decree was not 
subject to collateral attack, and so long as it stood, was con- 
clusive on the issue of testamentary capacity, and all other issues 
involved in the validity of the will. It would seem to follow that, 
until the plaintiff could set aside the will, he could not show that 
he had lost anything by the previous transfers. It is to be 
regretted, however, that the court disposed of the case so readily 
on what seems a very imperfect analogy to the ordinary cases 
of fraudulent conveyances, and thus missed the opportunity to 
throw new and much needed light on the still unsettled question 
of the basis and limits of tort liability, as well as on the specific 
problem on which authority is so very meagre. 13 

M. B. 



ENCROACHMENTS BELOW GROUND OR WELL ABOVE THE SURFACE: 
IS EJECTMENT AN ADEQUATE LEGAL REMEDY? 

In a recent case it was held that ejectment would lie where 
the bay window and eaves of a house projected over an adjoin- 
ing owner's land. The court based its decision, rendered over 
the defendant's objection that the plaintiff should have sought 
her remedy in equity, partly on the ground that the defendant 
had refused to make any compromise with the plaintiff outside 
of court, and partly on the fact that the projections could be 
cut off without materially affecting the rest of the building. 
McDivitt v. BrOnson (1917, Neb.) 163 N. W. 761. 

Whether or not ejectment will lie in cases similar to that just 
stated is a question to which the courts have given contradictory 

a It would seem th4t the case might naturally have been considered as a 
suit for defamation with allegation of special damage, but this view of 
it was not discussed by the court, and even if it were so considered, since 
damage in such a case is the gist of the action, the question would still 
remain whether the damage complained of was of such a character and so 
related to the alleged wrongful conduct that the law would allow it to be 
recovered. 



